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                                               J   U  D  G  M  E  N  T 

 

1. Challenge in this appeal is to the Judgment and order dated 

15-12-2012 passed in Title Suit No. 20 of 2015 by the Court below. I 

have heard the ld counsels of both sides.   

Case of the Appellants. 

2. History of this case dates back to the year 1989, when 

Gauranga Prasad Ghosh, his brother Hari Jiban Ghosh, Sudharani 

Ghosh, W/O Jatindra Mohan Ghosh, Ashok Kr. Ghosh, S/O Jatindra 

 IN THE COURT OF DISTRICT JUDGE , SONITPUR AT TEZPUR 
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Mohan Ghosh, Ilarani Basu, W/O Rabindra Kr. Basu, Madhuri Ghosh, 

W/O Jiban Mohan Gosh, Debasis Ghosh, S/O Jiban Mohan Ghosh, 

Moli Deb, W/O Barun Deb, Jolly Ghosh and Mousumi Ghosh, D/O 

Jiban Mohan Ghosh, Deepti Ghosh, W/O Amulya Kr. Ghosh and 

Abhijit Ghosh, S/O Amulya Kr. Ghosh had filed a suit against Surendra 

Chandra Koch @ Das, S/O Aswini Kumar Das. As many as five other 

persons were arrainged as proforma defendants. They are Sudharani 

Ghosh, Sisir Ghosh, Samir Ghosh, Deepti Ghosh and Sudipta Bose. In 

the said suit the parties locked horns over the right, title, interest and 

possession upon a plot of land measuring 3 kathas 18 lessas covered 

by Dag No. 2229 and PP No. 7 (described in the schedule of the 

plaint). 

3. The said suit ended in a compromise. According to the said 

compromise the plaintiffs of the said suit relinquished their right, title 

and interest over one katha 7 lessas of land out of 4 kathas 3 lessas 

of land covered by Dag No. 2229(old) 477 (new) and PP No. 7 (old) 

195(new). 

4. On the other hand, by virtue of the said compromise Surendra 

Chandra Koch @ Das had relinquished the right, title and interest 

over the remaining 2 kathas 16 lessas of land out of 4 kathas 3 lessas 

of land covered by Dag No. 2229(old) 477 (new) and PP No. 7 (old) 

195(new). 

5. At this stage, I must mention that the suit T.S 96/89 was filed 

for declaration of right, title and interest over a plot of land 

measuring 1 kathas 17 lessas of land out of 3 kathas 18 leassas of 

land covered by Dag No. 2229 of PP No. 7. 

6. Thereafter, the appellants, being the heirs of aforementioned 

Jiban Mohan Ghosh, Barun Deb, Rabindra Kr. Basu, Gauranga Mohan 

Ghosh etc. have filed another suit before the court below against 
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Surendra Chandra Koch @ Das and some other persons praying for 

declaration of their right, title and interest as well as ejectment of 

those persons from the suit land. 

7. It is alleged that Surendra Chandra Koch @ Das had curved 

out several plots of lands within the aforementioned 2 kathas 16 

lessas of land, which he had relinquished according to the terms of 

the compromise that was arrived at in T.S 96/89. Surendra Chandra 

Koch @ Das had sold those plots to the other defendants of the new 

suit. 

8. While filing the suit before the court below, it is stated that as 

per the compromise in TS No. 96/89 Surendra Chandra Koch had 

delivered possession of 2 kathas 16 lessas of land to the heirs of 

Jiban Mohan Ghosh. It is alleged that on 20-11-2000 Surendra 

Chandra Koch had trespassed into the said land. The parties again sat 

in a series of discussions to solve the dispute between themselves 

and after some persuasion Surendra Chandra Koch had agreed to 

vacate the land. But ultimately on 02-12-2002 Surendra Chandra 

Koch had openly refused to vacate his possession over the said land. 

He also reportedly claimed that he had already mutated his name in 

respect of the said land in the land records. It has been admitted that 

the claim of mutation of the name of Surendra Chandra Koch in the 

land records was found to be correct.  

9. Sri Debasis Ghosh, S/O Jiban Mohan Ghosh had made efforts 

to have mutation of Surendra Chandra Koch cancelled, but failed.  

10. Thereafter, in the month of May, 2005 Debasis Ghosh came to 

know that on 24-12-2002 Surendra Chandra Koch had sold  9½ 

lessas of land out of the aforementioned land to Mihir Ranjan Das by 

executing a registered sale deed. 
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11. Again, on 16-04-2004, Surendra Chandra Koch had sold 10 

lessas of land to Sabita Saha by executing a registered sale deed. On 

that day about 13 lessas of land was sold to Sweety Saha and Supriya 

Saha.  

12. It is alleged that on 06-12-2003 the aforesaid Mihir Ranjan Das 

had sold his land to Prabir Kr. Barman by executing a registered sale 

deed.  

13.     Thus the grievance of the plaintiffs (appellants herein)  this 

case is that Surendra Chandra Koch had relinquished his title over 2 

kathas 16 lessas of land covered by Dag No. 2229(old) 477 (new) and 

PP No. 7 (old) 195(new) by virtue of the compromise in TS No. 96/89 

and thereafter, he again trespassed into the said land and sold the 

land to different persons.  

14. Now, the appellants have claimed that by virtue of compromise 

in TS NO. 96/89 they are the title holders over the  lands measuring 2 

kathas 16 lessas covered by Dag No. 2229(old) 477 (new) and PP No. 

7 (old) 195(new). With this story, the appellants prayed for a decree 

declaring their right, title, interest, etc over the suit land. They also 

prayed for cancelation of the sale deeds by which Surendra Chandra 

Koch had sold the lands to the other defendants. 

                                                  Case of the respondents.  

15. The respondent Surendra Chandra Koch @ Das did not contest 

the case of the appellants and therefore, the case proceeded ex parte 

against him. The remaining respondents are the persons who had 

purchased the lands from Surendra Chandra Koch @ Das. By filing 

four separate written statements they have denied all the averments 

of the plaint. However, they admitted that they had in fact purchased 

the land from Surendra Chandra Koch @ Das.  
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Issues.   

16. On the basis of the pleadings of the parties, the court below 

had settled the following 11 (eleven) issues including one additional 

issue:  

1.  Whether the suit is barred by principles of Res 

judicata as the matter involved in this suit was the same 

in the TS No. 96/89 which was finally decided by the 

Court competent to try the suit? 

2.  Whether the suit is barred by limitation? 

 3. Whether the suit is hit by the principles of waiver,  

estoppels and acquiescence? 

4. Whether there is any cause of action for the suit? 

5. Whether the suit is bad for non –joinder of necessary 

parties and mis-joinder of un-necessary parties?  

6. Whether the plaintiff No. 1 is the legally constituted 

attorney of the plaintiff Nos 3 to 22 who can sue for 

and on their behalf? 

7. Whether as per terms and condition of the 

compromise decree dated 27-09-1994 in TS No. 

96/89, the defendant No. 1 delivered khas and 

vacant possession of the schedule “C” land to the 

plaintiffs?  

8. Whether the registered sale deeds executed by the 

defendant No. 1 on 24-12-02,06-12-2003 and 16-12-

04 are null, void or inoperative in law ?  
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9. Whether the plaintiffs are entitled to get decree as 

prayed for? 

10. To what other relief/s the parties are entitled for ?    

  Additional Issue   

1. Whether the registered Sale Deed No.  332/09 

executed by defendant No. 7 Prabir kr. Barman in 

favour of the defendant No. 14 Sri Boloram 

Chakraborty is null, void and inoperative in law and 

liable to be set aside and whether defendant No. 14 

is liable to be evicted from schedule “L” mentioned 

land?  

17. Both sides adduced evidence before the trial court and finally 

the suit was dismissed. On being aggrieved the present appeal has 

been filed. 

Point for determination 

18.  The only point for determination in this case is as to whether 

the compromise decree in TS No. 96/89 had created right title and 

interest over the said 2 kathas 16 lessas of land in favour of the 

present appellants.  

Decisions and reasons thereof. 

19. I have carefully gone through the evidence adduced by the 

parties in this case. The learned counsel for the respondents has 

submitted before this court that the compromise decree in TS No. 

96/89 did not create any right, title and interest of the appellants 

over the said land. The reason is that the said compromise was not 

registered according to the mandate of section 17 of the Indian 

Registration Act. Assailing the judgment of the trial court the ld 
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counsel for the appellant has submitted that the said compromise did 

not require to be registered because there was pre existing right of 

the appellants over the property.  

20. After hearing both the parties, I have found that the suit of the 

appellants hangs on the simple issue as to whether there was pre 

existing right of the parties over the suit property    

21. I shall take up the issues for discussion and decision in the 

order of their merit.  

Issue No. 4. 

22. For adjudication of the point for determination no specific 

Issue has been framed by the trial court. But in my considered 

opinion the Issue no. 4 covers the subject very well. Hence I shall 

take up this Issue first. 

23. The learned counsel for the respondents has elaborately 

deliberated upon the law laid down in Section 17 (2) (VI) of the 

Registration Act, 1908 to buttress his argument. At this stage a brief 

visit to section 17 (2)(vi) is desirable. It reads as --- 

 Section 17--Documents of which registration is compulsory---(2)(vi) 

any decree or order of a Court  [except a decree or order expressed 

to be made on a compromise and comprising immovable property 

other than that which is the subject-matter of the suit or proceeding]. 

 24. Mr. S.Singh, appearing for the respondents, has relied upon two 

decisions of the Hon,ble Supreme Court of India. The first one was 

delivered in Bhoop Singh Vs. Ram Singh Major, reported in AIR 

1996 SC 196 and the second one was delivered in Som Dev & 

others Vs. Rati Ram and another (AIR 2006) SC 329. In these 

two cases the Hon,ble Supreme Court of India has held that a 

https://indiankanoon.org/doc/167207166/
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compromise decree  relating to a property, which is not the subject 

matter of the suit, would require registration. 

25. In Bhoop Singh (supra) the trial court passed an order which is 

quoted as under – 

"It is ordered that a declaratory decree in respect of the property in 

suit fully detailed in the heading of the plaint to the effect that the 

plaintiff will be the owners in possession from today in lieu of the 

defendant after his death and the plaintiff deserves his name to be 

incorporated as such in the revenue papers, is granted in favour of 

the plaintiff against the defendant, in view of the written statement 

filed by the defendant admitting the claim of the plaintiff to be 

correct. Pleader's fee fixed Rs.16/-. It is further ordered that there is 

no order as to costs. 

26. In the said suit both sides were the heirs of a person called 

Jeevan Ram. Thereafter, the defendant of the said suit who had 

admitted the claim of the plaintiff filed another subsequent suit 

claiming one-third share in the suit land and this time he filed the suit 

claiming to be an heir of Jeevan Ram. The present defendant, who 

was plaintiff in the earlier suit, contended that in view of the 

aforesaid order, the dispute does not survive and he alone is entitled 

to be in possession of the suit land. The trial court held that the 

aforesaid decree was against law and facts. The appeal of the 

petitioner was dismissed by the District Judge; so too, the second 

appeal by the High Court. The Hon,ble Supreme Court dismissed the 

appeal and referring to the law laid down in Section 17 (2) (vi) of the 

Registration Act, 1908, the court  held that --- 

"The legal position qua clause (vi) can, on the basis of the aforesaid 

discussion, be summarised as below :  



Page 9 of 14 

Title Appeal No.02 of 2013  Page 9 
 

(1) Compromise decree if bona fide, in the sense that the 

compromise is not a device to obviate payment of stamp duty and 

frustrate the law relating to registration, would not require 

registration. In a converse situation, it would require registration.  

(2) If the compromise decree were to create for the first time right, 

title or interest in immovable property of the value of Rs.100/- or 

upwards in favour of any party to the suit, the decree or order would 

require registration. 

(3) If the decree were not to attract any of the clauses of sub-section 

(1) of section 17, as was the position in the aforesaid Privy Council 

and this Court's cases, it is apparent that the decree would not 

require registration. 

(4) If the decree were not to embody the terms of compromise, as 

was the position in Lahore case, benefit from the terms of 

compromise cannot be derived, even if a suit were to be disposed of 

because of the compromise in question.  

27. In Som Dev (supra) the contention germane before the Apex 

Court was that a right was created to the  plaintiff by the decree in 

Civil Suit No.398 of 1980 which was  based on a compromise and 

since the decree purported to create a right in the plaintiff in a 

property in which he had no pre-existing right, the compromise 

decree required registration in terms of Section 17(1) of the 

Registration Act and the decree not having been registered, the 

plaintiff was not entitled to enforce the alleged right of pre-emption 

as against the contesting defendants or their assignor, the other co-

owner. 

28. The Hon,ble Apex court further held that a decree or order of a 

Court does not require registration if it is not based on a compromise 

https://indiankanoon.org/doc/561156/
https://indiankanoon.org/doc/561156/
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on the ground that clauses (b) and (c) of Section 17 of the 

Registration Act are attracted. Even a decree on a compromise does 

not require registration if it does not take in property that is not the 

subject matter of the suit. 

29. The views expressed in Bhoop Singh(supra) and  Som Dev 

(supra) have been reaffirmed in subsequent decisions of the Hon,ble 

Supreme court in  K. Raghunandan & Ors vs. Ali Hussain Sabir 

& Ors, reported in 2008(9) Scale 215 and  in Phool Patti And 

Anr vs. Ram Singh(Dead)Through Lrs. & Anr reported in 

(2009)13 SCC 22. 

30. Reverting to the case in hand, it may be stated that TS No. 

96/89 was filed for a decree praying for declaration of right, title, 

interest and for recovery of possession over 1 katha 17 lessas of land 

and whereas by virtue of the compromise in the said suit, Surendra 

Ch. Koch @ Das had relinquished his right over 2 kathas 16 lessas of 

land. The present suit has also been filed with an allegation that 

Surendra Ch. Koch @ Das had allegedly encroached upon the said 2 

kathas 16 lessas of land and thereafter sold the said land to different 

persons.  

31. Thus, it is clear on the face of the record that the parties to 

this case entered into a compromise in T.S. 96/89, whereby title over 

some lands, which are not the subject matter of the suit, were 

relinquished in favour of each other. Such a compromise is 

compulsorily registerable. The parties to the compromise did not do 

so. Consequent thereto, I have reasons to hold that by virtue of the  

compromise that was arrived at TS No. 96/89, no right, title and 

interest were created in favour of the appellants over 2 kathas 16 

lessas of land. Thus, I find that there is no cause of action for the 

https://indiankanoon.org/doc/561156/
https://indiankanoon.org/doc/1426371/
https://indiankanoon.org/doc/935946/
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suit. Thus, I failed to agree with the decision of the learned trial 

court. I answer this Issue is negative.  

 Issue No. 1. 

32. The law pertaining to res judicata is very clear. The relevant law is 

contained in section 11 of the Code of Civil Procedure and it states that  no 

Court shall try any suit or issue in which the matter directly and 

substantially in issue has been directly and substantially in issue in a 

former suit between the same parties, or between parties under 

whom they or any of them claim, litigating under the same title, in a 

Court competent to try such subsequent suit or the suit in which such 

issue has been subsequently raised, and has been heard and finally 

decided by such Court.The subject matter as well as the issues of the suit 

TS No. 96/89 are admittedly not the same as of the present case. 

Therefore, I agree with the decision of the learned trial court and hence, 

answer this Issue is negative.  

Issue Nos. 2 and 3. 

33.  I have taken up both the Issues together for convenience. There is 

no dispute with the proposition of law that there are three different types of 

Issues as per the law laid down by the Code of Civil Procedure. One is the 

issue of law, the other is the issue of fact and thirdly, it is the mixed issue of 

law and fact. In the instant case, there is no doubt that  the issue of 

limitation is a mixed issue of law and fact and the party who claims that the 

suit is barred by law of limitation must prove by evidence that the suit is 

actually barred. The parties on whose behest these three issues were 

framed did not press these issues during trial. Hence, these issues are 

decided in negative. Moreover, the issue pertaining to principles of waiver, 

estoppels and acquiescence has also not been pressed by the parties during 

trial, therefore, both the Issues are answered in negative. 
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Issue No. 5. 

34.  I have no doubt that the trial court without application of mind 

has framed this issue. In the instant case, the respondents have not 

pointed out who are the parties, who had been un-necessarily joined 

in this case and who are the parties for whose absence this case 

could not be effectively adjudicated. Therefore, without further 

deliberation, I answer this Issue in negative.   

Issue No. 6. 

35. There is nothing in law which prohibits an attorney to file a suit 

on behalf of his master. In the instant case, the appellants have 

proved the Exhibits 1, 2 and 3, being the registered general Power of 

Attorney. Therefore, I agree with the decision of learned trial court 

and answer this Issue in affirmative.  

Issue No. 7. 

36.  Again I have no doubt that the learned trial court has failed to 

apply judicial mind while framing this Issue. In a civil case the issues 

are the foundation of the case. The parties to the lis are called upon 

to prove or disprove those issues and on the basis of that the court 

adjudicates the dispute between the parties. In the case before me, it 

is an admitted fact that because of the compromise decree in TS No. 

96/89 Sri Surendra Chandra Koch @ Surendra Chandra Nath had 

relinquished his right over the 2 kathas 16 lessas of land and 

thereafter on a particular date he again encroached upon that land 

and refused to vacate the said land and that is why the suit has been 

filed. Why it is required to be proved that in the compromise in TS 

No. 96/89 Sri Surendra Chandra Koch @ Surendra Chandra Nath had 

relinquished his right over the 2 kathas 16 lessas of land. Admitted 

facts need not be proved and it is the cardinal principle of law of 

evidence. Inspite of that the learned court below has written an 
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elaborate essay and finally held that Sri Surendra Chandra Koch @ 

Surendra Chandra Nath did not deliver khas and vacant possession of 

2 kathas 16 lessas of land pursuant to the compromise in TS No. 

96/89. The learned trial court has committed a himalayan blunder by 

deciding the Issue in negative because the said decision was not on 

the basis of evidence and law. Thus after recording my disagreement, 

I answer this issue in affirmative.  

Issue No. 8. 

37. In order to transfer title over an immovable property by way of 

sale or otherwise, the seller must have his title over the property. I 

think there should not be any quarrel with this proposition of law. In 

the foregoing issues, I have already held that because of non-

registration of the compromise in TS No. 96/89, no valid title was 

created over any property in favour of none of the parties to the said 

case. Therefore, the Sale Deeds dated 24-02-2002, 06-12-2003 and 

16-12-2004 are inoperative of law. In my considered opinion the trial 

court erred while it answered this Issue in negative. For this issue 

also, I could not agree with the decision of the learned trial court for 

the aforementioned reasons and accordingly answer this issue in 

affirmative.  

Issue Nos. 9 and 10. 

38.   Both these issues are similar in nature. I have already held that 

since the compromise in TS No. 96/89 intended to create rights of the 

parties over some lands beyond the suit land. Therefore, the said 

compromise must be registered and in the instant case it was not 

registered and therefore, the said compromise did not create any title 

over those properties in favour of anybody. Therefore, the appellants 

are not entitled to any decree as prayed for. I answer both these 

Issues in negative.   
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Additional Issue No 1. 

39. In view of the decision arrived at Issue No. 8, this Issue is 

decided in affirmative.    

O  R  D  E   R. 

40. That being the position, the appeal is found to be devoid of 

merit and is accordingly dismissed on contest. Send down a copy of 

this judgment along with the LCR.   

  Given under my hand and seal of this Court on this 11th  day of 

May, 2016. 

 

    (P.J. Saikia) 
                                             District Judge, 

               Sonitpur::Tezpur. 

 Dictated and corrected by me. 

 

           (P.J. Saikia) 
          District Judge 
        Sonitpur::Tezpur. 

      

    

               (R. Hazarika) 

     Steno. 

  

  

 

 

 


